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Children frequently participate in contemporary armed conflicts.  At present, some 250,000 

children
1
 are reported to be serving as soldiers in over 30 “situations of concern” worldwide.

2
  

And although children have always taken part in armed conflict, in recent years the roles 

which they have been called upon to play have changed.  Children continue to be used where 

their size and agility is useful, but increasingly they participate in hostilities as combatants.  A 

number of States‟ armed forces recruit from their national school leaving age, when it is 

below 18, but the most egregious recent uses of children to take part in hostilities have been 

by non-State actors.  To take a particularly current example, insurgents in Afghanistan and 

Iraq have used children as suicide bombers.3  

 

In recent years children‟s recruitment and use to participate in hostilities has become a matter 

of increasing international concern.
4
  Yet the rules specifically governing their participation, 

including those regulating their treatment when captured by an adverse party to a conflict, are 

sparse.  This might be thought surprising, considering, in particular, the detailed codes 

regulating the treatment of prisoners of war and civilian detainees in the 3
rd

 and 4
th

 Geneva 

Conventions.   The best explanation for this may be found in Protocol I Additional to the 

1949 Geneva Conventions, which in Article 77 refers to captured child soldiers as 

“exceptional cases” because the article substantially restricts the recruitment of children.  A 

disinclination to face the fact that, despite the increasingly stringent legal prohibitions 

governing children‟s recruitment into armed forces and groups, they continue to take part in 

hostilities may consequently lie behind the paucity of legal rules governing their 

participation.  Moreover, the fact that most use of child soldiers takes place in non-traditional 

armed conflicts and is by non-State actors can give rise to difficulties regarding the rules 

applicable to such conflicts and the legal status of child combatants within them.  This 

chapter will analyse the current legal regulation of the treatment of child prisoners in war, 

before examining how child soldiers have in practice been treated in the ongoing global “war 

on terror”.  It should be noted, however, that the detention of children because of their 

associations (or alleged associations) with armed groups in violation of the applicable 
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 This article will follow the convention of defining as children all persons under 18 years of age: see Article 1 

of the Convention on the Rights of the Child, 1577 UNTS 3 (1989) (“the CRC”).  See also Roper v Simons 543 

US 551 (2005), at 573: “The age of 18 is the point where society draws the line for many purposes between 

childhood and adulthood.”          
2
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A/61/275, 17 August 2006, para. 11.  See also Coalition to Stop the Use of Child Soldiers, Child Soldiers: 

Global Report 2008. 
3
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December 2008; and David Smith, “When Death Calls in the Killing Fields of Afghanistan”, The Observer, 14 

December 2008 (reporting the killing of four Royal Marines by a 13-year-old suicide bomber). 
4
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international standards is a more general problem, with recent instances reported in Burundi, 

Colombia, the Democratic Republic of Congo, Iraq, Israel, Myanmar and the Philippines.
5
 

 

International Law and Child Prisoners in War 

 

A patchwork of treaties now exists restricting the recruitment of children by armed forces and 

groups, and their use to participate in hostilities: the two Protocols Additional to the 1949 

Geneva Conventions;
6
 the Convention on the Rights of the Child

7
 and the African Charter on 

the Rights and Welfare of the Child;
8
 ILO Convention 182 on the Worst Forms of Child 

Labour
9
 and the Optional Protocol to the Convention on the Rights of the Child on the 

Involvement of Children in Armed Conflict.
10

  They move from requiring State parties to 

take all feasible measures to prevent children under 15 from participating directly in 

hostilities, including by refraining from recruiting them into their armed forces,
11

 to 

prohibiting all forcible or compulsory recruitment of children;
12

 raising the minimum age at 

which children can volunteer for military service to 16;
13

 prohibiting the recruitment and use 

of child soldiers by armed opposition groups;
14

 requiring State parties to take all feasible 

measures to ensure that child volunteers in their armed forces do not take a direct part in 

hostilities;
15

 and even, in one case, prohibiting all recruitment and use of child soldiers.
16

  In 

consequence, a State‟s obligations regarding children‟s involvement in armed conflict can 

vary considerably according to which treaties it is party.     

 

However, because the rules are not directed at the children themselves, but at their recruiters, 

child combatants, providing they fulfill the relevant criteria, benefit from the same 

protections as other similarly situated persons.  Their age alone does not make them 

                                                           
5
 See Report of the Secretary-General on children and armed conflict, UN Doc. A/62/609-S/2007/757, 21 

December 2009, para. 9; and Coalition to Stop the Use of Child Soldiers, op. cit. note 2, pp. 18-19. 
6
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International Armed Conflicts, 1125 UNTS 3 (1977) (“AP I”); and Protocol Additional to the Geneva 

Conventions of 12 August 1949 and Relating to the Protection of Victims of Non-International Armed 
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7
 Op. cit. note 1.  As of 15 December 2008, 193 States were parties to the CRC. 

8
 African Charter on the Rights and Welfare of the Child, OAU Doc. CAB/LEG/24.9/49 (1990.  As of 15 

December 2008, 37 States were parties to the Charter. 
9
 ILO Convention 182 Concerning the Prohibition and Immediate Action for the Elimination of the Worst 

Forms of Child Labour, (1999) 38 ILM 1207 (“ILO Convention 182”).  As of 15 December 2008, 169 States 

were parties to the Convention. 
10

 Optional Protocol to the Convention on the Rights of the Child on the Involvement of Children in Armed 

Conflict, GA res. 54/263 of 25 May 2000; (2000) 39 ILM 1285 (“the OP”).  As of 15 December 2008, 125 

states were parties to the OP. 
11

 Article 77(2), AP I and Article 38, CRC.  Article 4(2)(c), AP II prohibits the recruitment and use of children 

under 15 to take (any) part in hostilities.     
12

 Articles 1-3, ILO Convention 182 and Article 2, OP.   
13

 Article 3, OP. 
14

 Article 4, OP. 
15

 Article 1, OP. 
16

 Article 22(2), African Charter on the Rights and Welfare of the Child. 
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“unlawful combatants”.
17

  Child soldiers who are members of the armed forces to party to an 

international armed conflict are combatants entitled to participate directly in hostilities.
18

  

They benefit from “combatant privilege” and cannot be punished for bearing arms and taking 

part in hostilities, providing, of course, that their actions are in accordance with international 

humanitarian law.  If captured, they are entitled to prisoner of war (“POW”) status and all the 

protections set out in the 3
rd

 Geneva Convention (“GC III”).
19

   GC III, however, says nothing 

about child POWs.  The only provisions in the 1949 Geneva Conventions specifically dealing 

with children appear in 4
th

 Geneva Convention (“GC IV”) on the protection of civilians in 

wartime.
20

  The first international humanitarian law provisions regulating children‟s 

participation in hostilities and the consequences thereof were in the two 1977 Protocols 

Additional to the 1949 Geneva Conventions (“the APs”).
21

   

 

AP I includes several provisions covering children involved in international armed conflicts.  

Article 77 provides that: 

 

1. Children shall be the object of special respect and shall be protected against any form of indecent 

assault.  The Parties to the conflict shall provide them with the care and aid they require, whether 

because of their age or for any other reason. 

2. ... 

3. If in exceptional cases, despite the provisions of paragraph 2, children who have not attained the age 

of fifteen years take a direct part in hostilities and fall into the power of an adverse Party, they shall 

continue to benefit from the special protection accorded by this Article, whether or not they are 

prisoners of war. 

4. If arrested, detained or interned for reasons related to the armed conflict, children shall be held in 

quarters separate from the quarters of adults, except when families are accommodated as family 

units as provided in Article 75, paragraph 5. 

5. ...  

 

Article 77(1), first sentence, compliments Article 76(1) AP I, which declares that women are 

the object of special respect.  The two provisions filled what was perceived as a lacuna in 

Article 16 GC IV, in which the wounded and sick, the infirm and expectant mothers, but not 

women and children per se, were declared to be objects of “particular protection and respect”, 

but seems only to import a general obligation that children will be treated with particular 

consideration in all circumstances.  Article 77(1), however, also requires that children be 

protected against “any form of indecent assault”.  In the context of children‟s detention or 

internment, this would oblige the party holding the children to protect them from indecent 

assault not only from its own forces but also from the children‟s own comrades, both adults 

                                                           
17

 See R.R. Baxter, “So-called „Unprivileged Belligerency‟: Spies, Guerrillas and Saboteurs” (1951) 28 BYIL 

323; and Knut Dörmann, “The Legal Situation of „Unlawful/Unprivileged Combatants‟” (2003) 85 IRRC 45. 
18

 Article 43, AP I. 
19

 See Article 77(3), AP I.   
20

 Indeed, looking at the provisions of GC IV, it appears that its drafters took a rather different view of when 

childhood ends and adulthood begins than is now current.   When an age limit is given, the Convention sets it at 

15: see Articles 14, 23, 24, 38 and 50, Geneva Convention (IV) relative to the Protection of Civilians in Time of 

War of August 12, 1949, 75 UNTS 973 (1950). 
21

 For a full examination of the provisions, the context of their adoption and negotiating history, see Matthew 

Happold, Child Soldiers in International Law (2005), pp. 57-69. 
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and children, and anyone else who might wish to cause them such harm.  At a minimum, 

systems to deter such behaviour should be put in place, probably including some segregation 

of children and adults, on the one hand, and boys and girls, on the other (this would also 

mesh with the obligation set out in Article 77(4) to hold children arrested, detained or 

interned for reasons relating to an armed conflict to be held in quarters separate from those of 

adults), as well as mechanisms for the investigation, prosecution and punishment of 

offenders.  As for the obligation to provide the aid and care children required in Article 77(1), 

second sentence, at the least this would appear to require that child detainees and internees be 

provided with medical attention directed towards their particular needs, with appropriate 

foodstuffs, and with schooling.
22

  Article 77(3) deals specifically with the detention and 

internment of child soldiers.  It makes clear that child soldiers continue to benefit from the 

protections set out elsewhere in Article 77, regardless of whether their recruitment or use to 

participate in hostilities was illegal or not.  It also makes explicit that child soldiers can be 

POWs.  Finally, Article 77(5) states that the death penalty cannot be executed on persons for 

crimes related to an international armed committed before the perpetrator‟s 18
th

 birthday.  

However, there are no other provisions in the Protocol regarding the prosecution and 

punishment of child offenders. 

 

AP II, covering non-international armed conflicts above a certain degree of intensity, goes 

into less detail than AP I.  Article 4(3) provides that children “shall be provided with the care 

and aid they require”, which is specifically said to include education.  Article 4(3)(d) mirrors 

Article 77(3) AP I by stating that the special protection provided by the Article shall remain 

applicable to children under 15 who take a direct part in hostilities and are captured.  Article 

5(2)(a) provides that women detained or interned for reasons related to any internal armed 

conflict shall be accommodated separately from men, but, unlike AP I, there is no provision 

requiring child detainees or internees to be accommodated separately from adults.  However, 

Article 37(c) of the CRC does impose such a requirement “unless it is in the child‟s best 

interest”, and as no party to AP II is not also a party to the CRC, the omission, even if 

deliberate, would appear to be immaterial.  Finally, Article 6(4) prohibits the pronouncement 

of the death penalty for offences related to an internal armed conflict, on persons who were 

under 18 years of age at the time of the offence but, as with AP I, there are no other 

provisions dealing with the prosecution and punishment of child offenders.     

 

As regards the recruitment and use of child soldiers, the Convention on the Rights of the 

Child (“the CRC”) largely mirrors AP I.  However, although the Convention says nothing 

specifically about how child soldiers should be treated when detained, it has much to say 

about the treatment of child detainees generally.
23

  State parties must treat every child 

deprived of liberty “with humanity and respect for the dignity of the human person, and in a 

manner which takes into account the needs of persons of his or her age.”
24

  Other articles of 

                                                           
22

 Interestingly, although Article 77(1) of AP I does not specifically refer to children‟s education, Article 

4(3)(a), of AP II does: listing education as an aspect of the care and aid required by children. 
23

 The African Charter on the Rights and Welfare of the Child does not go beyond the CRC in any relevant 

respect. 
24

 Article 37(c), CRC. 



5 
 

the CRC, such on those regarding the child‟s right to the highest attainable standard of health, 

to an adequate standard of living and to education,
25

 and the obligations incumbent on State 

parties to protect children from violence, sexual abuse and exploitation,
26

 would seem to add 

detail to the rather general provisions in the two APs. Article 37(b) of the Convention, 

however, provides that: “The detention or imprisonment of a child ... shall be used only as a 

measure of last resort and for the shortest appropriate period of time.”  The primary purpose 

of the detention of POWs or the internment of civilians during an armed conflict or 

belligerent occupation is incapacitation.  POWs can be held for the duration of the conflict, as 

they are being held to prevent them rejoining the fighting.  Similarly, civilian internees can be 

held for long as necessary for security reasons.  In neither case is their confinement punitive 

in purpose, but it is the detaining power‟s interests that are paramount in determining its 

duration.  The animating principle of the CRC, on the other hand, is the best interests of the 

child:
27

   

 

It can consequently be concluded that international law mandates a number of protections for 

child prisoners in war.  However, the relevant provisions are scattered across a number of 

treaties.  This might, of itself, not be a problem, as all but two States in the world are parties 

to the CRC, which might be seen as setting out minimum standards.  However, reconciling 

what international humanitarian law permits and what the CRC mandates is not always 

unproblematic.  Space does not permit a full examination of the extent to which international 

human rights law applies in situations of armed conflict.  However, a few brief points can be 

made.  First, there seems no objection to applying the CRC to interpret the provisions in AP I 

and AP II dealing with children detained or interned for reasons relating to an armed 

conflicts
28

 or to regulate issues not covered by international humanitarian law.  The issue is 

whether the CRC has anything to say about the legality of their detention and whether it 

imports additional procedural rights.
29

  A pragmatic way to manage this issue might be to 

seek to utilise mechanisms already in existence in international humanitarian law.  For 

example, under Article 109 of GC III, parties to a conflict remain free to conclude 

agreements for the repatriation of POWs prior to the cessation of hostilities or for their 

internment in some willing neutral State.  Similarly, Article 78 of GC IV speaks of 

internment or “assigned residence”, which might be more appropriate in certain 

circumstances and/or be used to permit earlier release of child internees.   However, there is 

little sign that such options have been considered.   

 

The issue cannot be avoided, however, as regards the Optional Protocol to the Convention on 

the Rights of the Child (“the OP”).  There is no doubt that the OP applies in situations of 

armed conflict.  Moreover, Article 6(3) of the OP provides that: 

 

                                                           
25

 See Articles 24, 27, 28, 29, CRC. 
26

 Articles 19, 34 and 36, CRC. 
27

 Article 2(1), CRC.  
28

 See Article 31(3)(c), Vienna Convention on the Law of Treaties (1969) 1155 UNTS 331. 
29

 Article 37(d), CRC requires that all children deprived of their liberty have the right to prompt access to legal 

assistance and to challenge the legality of their detention before a court or other competent independent and 

impartial authority.   
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States parties shall take all feasible measures to ensure that persons within their jurisdiction recruited or used in 

hostilities contrary to the present Protocol are demobilized or otherwise released from service.  States parties 

shall, when necessary, accord to such persons all appropriate assistance for their physical and psychological 

recover and their social reintegration. 

 

Article 6(3) seems to be modelled on Article 39 of the CRC, which requires State parties to 

that Convention to “take all appropriate measures to promote physical and psychological 

recovery and social reintegration” of child victims of various forms of abuse and ill-

treatment.  The question is whether it applies to illegal-recruited child soldiers
30

 serving in 

the forces of an adverse party to a conflict which have fallen into the hands of a State party to 

the OP.  To put it another way: are such persons within the State‟s “jurisdiction”?  It might be 

thought that they are.  Certainly the term, as used in other human rights treaties, has been 

interpreted to include all persons under the authority and control of the State‟s authorities.
31

  

If this interpretation is correct, it would seem to impose considerable positive obligations on 

parties to the OP and raise large questions as to circumstances in which illegally recruited 

child soldiers can be detained lawfully.  There is, however, little State practice applying the 

provision. 

 

Before moving to consider the question of compliance, however, one final issue needs to be 

examined: whether, and, if so, in what circumstances, can child soldiers be prosecuted and 

punished for their activities.  Child soldiers are most often used in internal armed conflicts, 

where there is no concept of lawful combatancy granting immunity from prosecution for 

actions relating to the conflict, or in various roles that render them “unlawful combatants”.  In 

some cases, children are recruited specifically because their lack of maturity and consequent 

suggestibility makes them more easily persuaded or coerced into committing atrocities.
32

  A 

number of cases have been reported when child soldiers have been prosecuted under national 

law for their actions in armed conflicts
33

 and prosecutions for crimes under international law 

have not been unknown either.
34

             

 

International law lays down no minimum age of criminal responsibility.  The APs are silent 

on the issue, and although the CRC requires that States establish a minimum age of criminal 

responsibility (rather than determining legal responsibility on an individual basis by reference to the 

                                                           
30

 See text to footnotes 11-16 above.  A similar situation arise with regards to the provisions in Article 5 of ILO 

Convention 182 requiring State parties to the Convention to “provide the necessary and appropriate direct 

assistance for the removal of children from the worst forms of child labour and for their rehabilitation and social 

integration; ... [and] ensure access to free basic education, and, wherever possible and appropriate, vocational 

training, for all children removed from the worst forms of child labour”, which category includes children who 

have been compulsorily or forcibly recruited for use in armed conflict. 
31

 See, e.g., Al-Skeini v Secretary of State for Defence [2007] UKHL 27. 
32

 See, in particular, the comments in Rachel Brett and Margaret McCallin, Children: The Invisible Soldiers 

(rev. ed., 1998), pp. 153-4; and Ilene Cohn and Guy S. Goodwin-Gill, Child Soldiers: The Role of Children in 

Armed Conflicts (1994), p. 26. 
33

 See the examples given in  Matthew Happold, “The Age of Criminal Responsibility in International Criminal 

Law”, in Karin Arts and Vesselin Popovski (eds), International Criminal Accountability and Children’s Rights 

(2006), p. 69. 
34

 See Trial of Johannes Oenning and Emil Nix, British Military Court, Borken, Germany, 21 and 22 December 

1945, XI LRTWC 74; and Trial of Alois and Anna Bommer and their daughters, Permanent Military Tribunal at 

Metz, judgment of 19 February 1947, IX LRTWC 62.    
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accused‟s personal characteristics), it does not purport to tell them what that age should be.
35

  

Indeed, the Committee on the Rights of the Child has gone no further than to state that any 

minimum age of criminal responsibility below the age of 12 is not “internationally 

acceptable”.
36

   What does seem clear, however, is that if tried for offences related to an 

armed conflict, children are entitled both to the protections provided by international 

humanitarian law and those set out in the CRC.  For example, when drafting the Statute of the 

Special Court for Sierra Leone, the only international criminal tribunal whose statute 

explicitly envisages trying persons for crimes committed whilst they were children, the 

Secretary-General of the United Nations, the Security Council and the Government of Sierra 

Leone were all agreed that defendants should be treated “in accordance with human rights 

standards, including the rights of the child.”
37

  Indeed, contemporary international opinion 

seems largely to have set its face against prosecutions of child soldiers.
38

  It seems 

inconsistent with seeing child soldiers as victims and difficult to reconcile with the increasing 

emphasis on their rehabilitation and reintegration into society.
39

  Thus, although the Special 

Court‟s Statute permits the prosecution of persons for crimes committed when aged 15 over 

above and child soldiers committed numerous atrocities in the conflict in Sierra Leone, early 

in his tenure the Court‟s Prosecutor stated that, as a matter of policy, he did not intend to 

indict any person for crimes committed when a child.
40

 

 

Child Prisoners in the “War on Terror” 

 

US actions in its “war on terror” starkly illustrate the legal problems discussed above.  To 

begin with, how the conflict is to be categorised is disputed.  The original position of the US 

Administration was its struggle against Al-Qaeda was an international armed conflict, but 

that as it was not a conflict between States it was not regulated by the GCs.
41

  Detainees 

captured in the struggle were categorised as “unlawful combatants” entitled neither to the 

protections accorded to POWs or civilians.    Subsequently, in Hamdan v Rumsfeld
42

 the US 

Supreme Court held that, at a minimum, Common Article 3 applied to the conflict.  The US 

Administration has since adopted this characterisation,
43

 although Common Article 3 

provides that it applies when the conflict occurs “in the territory of one of the High 

                                                           
35

 Article 40(3)(a), CRC. 
36

 Committee on the Rights of the Child, General Comment No. 10 (2007): Children‟s rights in juvenile justice, 

UN Doc. CRC/C/GC/10, 25 April 2007, para. 32. 
37

 Article 7(1), Statute of the Special Court for Sierra Leone, annex, Agreement between the United Nations and 

the Government of Sierra Leone on the Establishment of the Special Court for Sierra Leone, signed on 16 

January 2002.   
38

 See the Paris Principles, endorsed by 58 States, which provide that: “Wherever possible, alternatives to 

judicial proceedings must be sought”:  Principle 3.7, Paris Principles and Guidelines on Children Associated 

with Armed Forces and Armed Groups, February 2007. 
39

 Principle 3.6, ibid. 
40

 Public Affairs Office, Special Court for Sierra Leone, press release, “Special Court Prosecutor Says He Will 

Not Prosecute Children”, 2 November 2002. 
41

 Memorandum for the Vice-President: Humane Treatment of al Qaida and Taliban Detainees, signed by 

President George Bush on 7 February 2007. 
42

 548 U.S. 557 (2006). 
43

 Memorandum on the Application of Common Article 3 of the Geneva Conventions to the Treatment of 

Detainees in the Department of Defense, signed by Gordon R. England, the Deputy Secretary of Defense, on 7 

July 2006. 
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Contracting Parties”, which does not seem accurately to describe the global “war on terror” 

(although it might describe some aspects of it).  Adding even more uncertainty, at least with 

regard to the treatment of child prisoners, is the fact that the USA is a party to neither the two 

APs, nor to the CRC, although it is a party to the OP and ILO Convention 182.   

A number of child soldiers fell into US hands during “Operation Enduring Freedom” in 

Afghanistan in 2001-2 and were transferred to its detention camp at Guantanamo Bay.  In a 

letter dated 3 September 2004 to Judge Green, Senior District Judge for the DC Circuit, 

written in response to a request from the Judge for information concerning minors at Guantanamo 

and any special accommodations accorded them, Thomas R. Lee, Deputy Assistant Attorney 

General, wrote that: 

The law of armed conflict does not define with precision the age at which a combatant is considered a child or 

an adult.  Generally accepted norms in the field, including the Geneva Conventions and other international 

protocols to which the United States is a party, while not specifically addressing the issue of combatants who are 

minors, recognize that during a time of war civilians and individuals under the age of 15 are accorded 

differential treatment than persons who are older.  As a matter of policy, the Department of Defense has treated 

individuals assessed upon their arrival at Guantanamo Bay to be younger than age 16 in a manner appropriate to 

their age and to the military mission.
44

 

Three Afghan detainees transferred to Guantanamo aged between 13 and 15 were placed in a 

separate detention facility, “Camp Iguana”, and received care appropriate to their age 

provided by trained personnel.  According to a Pentagon spokesperson: 

 

We recognize the special needs of juvenile detainees and the unfortunate circumstances surrounding their young 

lives.  Every effort was made to provide them a secure environment free from the influences of older 

detainees.
45

 

 

They were taught Pashto, English, Arabic, mathematics, science, art and Islam; played 

football, basketball and volleyball; watched films; and even learned to snorkel; although they 

also were interrogated about their knowledge of Al-Qaeda and the Taliban.  The three 

detainees were released and repatriated to Afghanistan in January 2004 and in subsequent 

interviews to journalists spoke favourably about their time in captivity.
46

 

 

Further press reports, however, indicated that other child detainees were being held in the 

Guantanamo general prison population, with no allowances being made for their age.
47

  In a 

letter to The Guardian in July 2008, Cori Crider, a lawyer at the NGO Reprieve, which 

represents a number of Guantanamo detainees, claimed that prisoner lists released following 

a US Freedom of Information Act request and a Department of Defense admission put the 

                                                           
44

 Letter from Deputy Assistant Attorney General Thomas R. Lee to the Honourable Joyce Hens Green, 3 

September 2004.   
45

 Quoted in Sonia Verma, “Boy, 12, Recounts Days as Terror Inmate”, San Francisco Chronicle, 13 February 

2004; 
46

See Verma, ibid; Andrew North, “Boy Praises Guantanamo Jailers”, BBC News, 2 February 2004, 

http://news/bbc.co.uk/go/pr/-/1/hi/world/south_asia/3488175.stm; and James Astill, “Cuba?  It was Great, Say 

Boys Freed from US Prison Camp”, The Guardian, 6 March 2004.  
47

 See Neil. A. Lewis, “Some Held at Guantanamo are Minors, Lawyers Say”, New York Times, 13 June 2005; 

and “The Children of Guantanamo Bay”, The Independent, 26 May 2006. 

http://news/bbc.co.uk/go/pr/-/1/hi/world/south_asia/3488175.stm
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number of detainees aged under 18 on their arrival at Guantanamo at 22,
48

 of which four were 

still imprisoned there.
49

  The US Administration, however, asserts that it has had no more 

than eight children at Guantanamo, including the three aged under 16 who were held at Camp 

Iguana and released in January 2004, and another three aged between 16 and 17, who were 

released in 2004, 2005 and 2006.
50

   It seems undisputed, however, that two remaining 

detainees were originally detained when they were children, and that both of them are now 

being prosecuted for war crimes before US military commissions.         

 

The first, Omar Khadr, was detained by US forces in Afghanistan in July 2002 when he was 

15 years old.
51

  He was held at Bagram Airbase until after he had passed his 16
th

 birthday and 

only then transferred to Guantanamo, where he has subsequently been treated as an adult.  

Khadr was subjected to prolonged interrogation and, it is alleged, suffered serious abuse, 

amounting to torture, at the hands of his interrogators.
52

  The original criminal proceedings 

brought against Khadr were discontinued as a result of the US Supreme Court‟s judgment in 

Hamdan v Rumsfeld, but following the enactment of the Military Commissions Act (“the 

MCA”)
53

 charges of murder in violation of the law of war, attempted murder in violation of 

the law of war, providing material support for terrorism and spying were sworn against him 

and referred to a military commission in April 2007.  His trial is set to begin in January 2009.  

The other defendant is Mohammed Jawad, who was 16 or 17 years old when captured in 

Afghanistan and transferred to Guantanamo.  Jawad has suffered periods of solitary 

confinement and sleep deprivation at Guantanamo, and it is alleged that while detained at 

Bagram Airbase he was subjected to abuse amounting to torture.
54

  After his second period of 

solitary confinement, he attempted suicide.  Charges of murder in violation of the law of war 

and intentionally causing serious bodily injury were sworn against Jawad and referred to a 

military commission in November 2007.  Proceedings against him are also continuing. 

 

In both cases, no allowances have been made to take account of the fact that the defendants 

were children when they allegedly committed the crimes with which they are charged.  

Indeed, the military commission rules do not specifically provide for any such 

accommodations.   An attempt by Khadr to have the charges against him dismissed on the 

ground that the military commission lacked jurisdiction under the MCA over crimes 

committed by child soldiers failed.  In particular, the commission held that: 

 

                                                           
48

 Cori Crider, “Guantanamo Children”, The Guardian, 19 July 2008.  See also Jo Becker, “The War on Teen 

Terror”, Salon.com, 24 June 2008, which also states that: “according to government records obtained by the 

Associated Press under the Freedom of Information Act, more than 20 detainees under the age of 18 have been 

brought to the prison camp since 2002.”  The information has been published by The Washington Post on its 

website at: http://projects.washingtonpost.com/guantanamo/#afghanistan.  
49

 Becker, ibid, writes of three remaining prisoners, listing Mohammed Jawad, Mohammed el Gharani and Omar 

Khadr, but not Faris Muslim al Ansari.  The difference may be because of the uncertainly about al Ansari‟s age. 
50

 Bureau of Democracy, Human Rights and Labor, US Department of State, United States Written Response to 

Questions Asked by the Committee on the Rights of the Child,  A to Q 12(a). 
51

 For the circumstances of Khadr‟s capture, see Isabel Vincent, “The Good Son”, National Post, 28 December 

2002, 
52

 See Jeff Tietz, “The Unending Torture of Omar Khadr”, Rolling Stone, 10 August 2006. 
53

 Pub. L. No. 109-366, 120 Stat. 2600, 17 October 2006. 
54

 See Jo Becker, “American Credibility on Trial”, Salon.com, 20 August 200. 

http://projects.washingtonpost.com/guantanamo/#afghanistan
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Neither customary international law nor international treaties binding upon the United States prohibit the trial of 

a person for alleged violations of the laws of nations committed when he was 15 years of age.
55

 

 

However, the issue before the commission was solely whether it was entitled to try Khadr.  

The commission also stated that: “the [Defence] arguments and positions concerning the need 

to protect a child and a child‟s incapacity to understand his/her actions relate to issues which 

may be presented to the finders of fact at this commission.”
56

  It did not rule on issues of 

intent and capacity, the existence and ambit of possible defences, or potential mitigating 

circumstances.  The Defence has subsequently applied to have all evidence of statements that 

Khadr allegedly made to the US authorities, or, at least, those allegedly made prior to his 18
th

 

birthday, suppressed on the ground that his detention as an “unlawful combatant” violated the 

OP, which obliged the US “to classify him as a captured child soldier and to provide him with 

the special protection for children required by the Protocol”,
57

 in particular under Article 

6(3).
58

  The Prosecution has argued that the OP is irrelevant to issues of the admissibility of 

evidence,
59

 but as yet the military commission has not ruled on the matter (or, at least, any 

such ruling has not yet been published).  However, in its earlier ruling the commission stated 

that:  “Whether or not being tried for alleged crimes is rehabilitative is not a question before 

the commission.”
60

  This dictum might indicate that the commission sees the issue as one for 

the Executive, not for itself.   

 

However, although the child detainees at Guantanamo have been the subject of considerable 

media coverage and NGO agitation, recent figures released by the US Administration reveal 

that they make up only a small proportion of the number of children detained by US forces in 

the global “war on terror”.  In a written response to questions asked by the Committee on the 

Rights of the Child, the State Department stated that since 2002 the US had held around 

2,500 persons under 18 years of age at the time of their capture, detaining them at 

Guantanamo, in Afghanistan and in Iraq.  Since 2002, the US has held approximately 90 

children in Afghanistan, with around 10 being held at Bagram as of April 2008.  Since 2003, 

the US has held around 2,400 children in Iraq, with about 500 being held as of April 2008.    

According to the US Response, these children have been detained because they have actively 

participated in hostilities against US and Coalition forces.  Because the USA considers itself 

to be in an ongoing conflict with Al-Qaeda and the Taliban, it asserts the right to hold enemy 

combatants for the duration of the conflict, although it also claims that it “has a number of 

policies in place that attempt to limit the length of time a juvenile is held in detention.”
61

   

 

                                                           
55

 US v Khadr, D-022, Ruling on Defense Motion for Dismissal Due to Lack of Jurisdiction Under the MCA in 

Regard to Juvenile Crimes of a Child Soldier, 30 April 2008, at p. 6. 
56

 Ibid, at p. 7. 
57

 US v Khadr; Defense Motion to Suppress Evidence of Statements (Violation of Child Soldier Protocol), 29 

May 2008, at p. 1. 
58

 Ibid, at p. 4. 
59

 US v Khadr: Government‟s Response to the Defense‟s Motion to Suppress Evidence of Statements (Violation 

of Child Soldier Protocol), 6 June 2008. 
60

 Op. cit. note 55, at p. 6. 
61

 Op. cit. note 50, A to Q 12(b) 



11 
 

In Iraq, detainees are held as “imperative threats to security” pursuant to the authorisation 

given the Multi-National Force in Security Council resolution 1546, which permits 

internment when “necessary for imperative reasons of security”.
62

  A detainee‟s status is 

reviewed, in the first instance, by the detaining unit, to decide whether he is an “imperative 

security threat”.  It appears that some 50% of those initially detained are released at the unit 

location.  Those who are determined to be such a threat are transferred to the Theater 

Internment Facility, where another review is undertaken by a Magistrate Cell, which 

recommends either release, transfer to the Iraqi courts (if there are grounds for criminal 

prosecution) or referral to the Combined Review and Release Board (CRRB).  The CRRB 

conducts a third-tier review, allegedly consistently with Article 78 GC IV.
63

  According to the 

Response, the majority of child detainees have been released within six months and few are 

detained for longer than twelve months.   

 

In Afghanistan, child detainees are detained subject to Department of Defense Directive 

2310.01E.
64

  The Directive applies to all armed conflicts, regardless of their characterisation, 

and provides that detainees shall be treated humanely and in accordance with international 

humanitarian law (at a minimum, consistently with Common Article 3).  Where there is doubt 

as to a detainee‟s legal status, his status shall be determined by a “competent authority”.  A 

competent authority must also periodically review the basis for the detention of Detainees 

who are not POWs.  “Unlawful enemy combatants”, who do not enjoy POW status, are 

defined in the Directive as including any individual “who is or was part of or supporting 

Taliban or Al Qaeda forces or associated forces that are engaged in hostilities against the 

United States or its collation partners.”
65

  In Afghanistan, a detainee‟s unlawful combatant 

status is assessed upon capture, re-assessed within 75 days of entry into Bagram and 

thereafter at six-month intervals.  The Response did not specifically touch on how long 

children were being held in Bagram, only stating that the average length of detention was less 

than 12 months.      

 

In all cases, however, one it has been determined that a detainee is a child, which is usually 

following a medical assessment, he is separated from the adult detainee population and 

afforded “special protections and programs”.
66

  Child detainees receive medical attention 

from “professionals, who recognize that because their need, they require special care”.
67

  In 

Afghanistan, child detainees have access to a Mental Health Unit, although none have availed 

themselves of its facilities.
68

  In August 2007, a Juvenile Education Center was opened at 

Camp Cropper in Iraq, which provides educational instruction to a curriculum designed in 

consultation with the Iraqi Ministry of Education to all child detainees.  

 

                                                           
62

 SC res 1546 of 8 June 2004: see op. para. 10 and annexed letter from US Secretary of State Colin L. Powell to 

the President of the Security Council, at p. 11.   The authorisation mirrors the wording of Article 78, GC IV.  
63

 For more detail about the procedures, see Munaf v Geren 128 S. Ct. 2207 (2008). 
64

 Department of Defense Directive 2310.01E, 5 September 2006. 
65

 Ibid, E2.1.1.2. 
66

 Op. cit. note 50, A to Q 12(d). 
67

 Ibid, A to Q 12(e). 
68

 Ibid. 
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All juvenile detainees are offered attendance in basic educational programs in grades 1-6, with a core curriculum 

of six subjects: Arabic reading, writing, and language skills; math instruction from simple addition through 

algebraic equations; history and social studies beginning with those of Iraq and then the world; earth science and 

biology; civics instruction in the structure of the Iraqi government and basic citizenship; and, instruction in 

English numbers, letters and phrases. ... 

 

The education center features classrooms, a library, a medical treatment facility, and four soccer and athletic 

fields.  Juveniles are afforded the chance to exercise, to paint and to participate in activities appropriate for 

persons of their age.
69

              

 

However, matters are different in Afghanistan.  It appears that “[s]pace constraints [at 

Bagram] have limited the ability to offer detainees educational, religious and vocational 

programs”, as well as restricting opportunities for recreation, although the Response claims 

that it is planned to provide such programmes and facilities in the future.
70

   

 

What is clear is that the US has promulgated no general policy on how its forces should treat 

child prisoners in war.
71

  This may not be unusual.  However, the consequences are apparent 

in the ad hoc and varied reactions of various units of the US armed forces and the US 

Administration to the different situations where child soldiers have fallen into US hands.   

There appear to have been instances of good practice, such as with regard to Camp Iguana 

and the new Juvenile Education Center at Camp Cropper (although it might be recalled that 

US forces have been detaining children in Iraq since 2003).  But elsewhere things have been 

less satisfactory.  Space constraints can hardly excuse the lack of educational and facilities 

for child detainees at Bagram.  The prosecution of the former child soldiers Khadr and Jawad 

before military commissions, particularly given how long they have already been held and the 

treatment to which they have allegedly been subject, is difficult to square with the USA‟s 

obligations under the OP and ILO Convention 182.  Indeed, one might ask why they are 

being prosecuted at all, given their status as “foot soldiers”.  The conclusion must be that it is 

largely for publicity purposes.  Unlike the other original defendants, who were prosecuted for 

involvement in a criminal conspiracy, Khadr and Jawad had been captured whilst engaged in 

combat with US troops; that is, “with blood on their hands”. 

 

Nor, one might consider, has the situation been helped by the lack of clarity in the applicable 

legal rules.  Article 6(3) of the OP, in particular, is so general as to provide little concrete 

guidance.  To return to a theme from the beginning of this chapter, international 

disapprobation for children‟s involvement in armed conflict has led to a refusal to 

contemplate - and regulate - the consequences of their participation in hostilities.  More 

recent provisions in human rights treaties do not always mesh easily with the rules set out in 

earlier humanitarian law conventions.  It might be thought that this area suffers from too 

                                                           
69

 Ibid, A to Q12(e). 
70

 Ibid. 
71

 This can be inferred from the Declaration of Ms Sandra L. Hodgkinson, Deputy Assistant Secretary of 

Defense for Detainee Affairs, 3 July 2008, attached to US v Khadr: Government Response to Defense Request 

for the production of MS Hodgkinson to testify regarding D062, 5 August 2008.  See, in particular, her 

statement, at para. 12, that: “there is no existing law or Department policy that requires detainees under the age 

of 18 to be separated from the general detainee population”. 
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much, rather than too little law-making.  However, some practical guidance, taking account 

of both children‟s rights and military exigencies, would be welcome.
72

  At the least, States 

should consider publishing their own policies. 

                                                           
72

 The Paris Principles, op. cit. note 38, provide for the release of all child soldiers.  It is suggested that this goes 

beyond what international law requires and is unrealistic, even impracticable.     


