
public authority in tort, and added that in 
the majority of situations it will be “pos-
sible and appropriate to apply the rules 
by which damages in tort are usually as-
sessed to claims under HRA 1998”. Three 
English cases were also cited in support of 
the argument. Lord Bingham remarked 
that none of those authorities concerned a 
violation of Art 6, and warned of the risk 
of error if decisions given in relation to one 
article of the Convention are read across 
as applicable to another. However, he also 
gave three broader reasons for rejecting Mr 
Greenfield’s suggested approach. 

First, HRA 1998 is not a tort statute. 
Awards of damages will not normally be 
necessary to encourage high standards of 
compliance by member states with their 
Convention obligations, as the expectation 
is and always has been that states found to 
have been in violation will act promptly 
and in good faith to prevent repetition.

Second (a point related to the third), 
the purpose of incorporating the Conven-
tion into domestic law through HRA 1998 
was to give victims the remedies available to 
them in Strasbourg without the delay and 
expense of resorting to proceedings there, 
not to give them better remedies at home 
than they could recover in Strasbourg.

Third, the clear wording of s 8(4) of 
HRA 1998 requires the domestic court 
to take into account the principles applied 
by the ECtHR, not only in determining 
whether to award damages but also in 
determining the amount of any award. In 
holding that “there could be no clearer in-
dication that courts in this country should 
look to Strasbourg and not to domestic 
precedents,” Lord Bingham rejected as a 
“legalistic distinction” the argument that 
the levels of Strasbourg awards are not 
‘principles’ within the meaning of s 8. 
The ECtHR routinely describes its awards 
as equitable, which he took to mean not 
precisely calculated but judged to be fair 
in the individual case. He concluded that 
judges in England and Wales should take a 
similar case-specific approach, but “should 
not aim to be significantly more or less gen-
erous than the [ECtHR] might be expected 
to be, in a case where it was willing to make 
an award at all”. In Art 6 cases, the sums 
awarded “have been noteworthy for their 
modesty” ([17]).

So, in relation to the quantum of 
awards, there has been a decisive rejection 
of an approach based, even loosely, upon 
English and Welsh tortious scales.

When are damages necessary?
Lord Bingham also undertook a compre-
hensive review of the law in relation to 
the threshold issue: when is an award of 
damages necessary to afford just satisfaction 
for violation of Art 6 rights? The answer, 
it seems, is very rarely. Lord Bingham 
cited (at [8]) six recent examples of cases 
demonstrating that in the great majority 
of Art 6 cases, the ECtHR has treated the 
finding of the violation as, in itself, just 
satisfaction. He referred to Kingsley v UK 
(2002) 35 EHRR 177 as a case in point, 
demonstrating that “whatever the practice 
in other classes of case, the ordinary prac-
tice is not to make an award in cases of 
structural bias”.

He pointed out (at [11]) that the 
ECtHR has ordinarily been willing to 
depart from the general approach only 
where it has found a causal connection be-
tween the violation and the loss for which 
compensation is claimed. He cited as “a 
recent statement of particular authority” 
the following passage from Kingsley (para 
40): “The [ECtHR] will award monetary 
compensation under Art 41 only where it is 
satisfied that the loss or damage complained 
of was actually caused by the violation it has 
found, since the state cannot be required to 
pay damages in respect of losses for which 
it is not responsible.” 

When viewed against the widely differing 
range of expressions the ECtHR has used 
in this respect, those statements of principle 
arguably break down. The problem is par-
ticularly acute in Art 6 cases, which often 
involve complaints that the violation has af-
fected the outcome of, or caused the loss of 
an opportunity to achieve a different result 
in, the flawed proceedings. Mr Greenfield 
advanced such a complaint.

Counsel for Mr Greenfield pointed to 
the wide variations of language used by the 
ECtHR in considering whether or not a 
causal connection had been made out, and 
criticised it as showing a lack of principle. 
Lord Bingham (at [14]) gave an array of 
examples, such as: “the outcome might 
possibly have been different”, “it cannot 
be entirely excluded”, “not unreasonable to 
regard”. This criticism also echoed the Law 
Commission report on damages under HRA 
1998, para 3.4: “Perhaps the most striking 
feature of the Strasbourg case law... is the 
lack of clear principles as to when damages 
should be awarded and how they should be 
measured.”

However, Lord Bingham rejected the 

criticism as misplaced: “In the absence of a 
clear causal connection, the court’s standard 
response has been to treat the finding of 
violation without more as just satisfaction… 
But it has softened this response where it was 
persuaded that justice required it to do so.” 
He attributed the variations of language to 
the fact-specific nature of the enquiry, and 
commended the ECtHR’s wisdom in not 
laying down hard and fast rules in a field 
“which pre-eminently calls for a case-by-case 
judgment”. 

He rejected Mr Greenfield’s claim for 
the loss of opportunity to achieve a dif-
ferent result, noting that Mr Parry had 
conducted the adjudication with exem-
plary conscientiousness and was no doubt 
familiar with issues on which it was argued 
legal representation might have made a dif-
ference (such as the standard of proof ). It 
was “inappropriate to speculate” whether, 
absent the violations of Art 6, a different 
result might have obtained. Mr Greenfield 
also advanced a second common head of 
“non-pecuniary damage”, that he had suf-
fered anxiety and frustration because he did 
not think he would be fairly tried due to 
bias on the part of the prison authorities. 
Lord Bingham pointed out that adjudica-
tion by a person in Mr Parry’s position was 
the norm at the time of the charge, and that 
his conduct of the process was exemplary. 
There was no “special feature” of the case 
warranting an award of damages. 

Where now for Art 6 awards?
The House of Lords has firmly rejected 
criticism of perceived Strasbourg inconsist-
ency in Art 6 cases. While practitioners are 
likely to continue to struggle with causation 
issues—due to the difficulty in reconciling 
the variety of tests apparently applied by 
the ECtHR—the following conclusions 
can be drawn: 
! Awards of damages for Art 6 violations 

are clearly relegated to ‘very rare’ status.
! An award will only be made if: (i) it 

can be established that the violation 
has caused the loss (this concept being 
elastic and highly fact dependent); and 
(ii) there is something in the particular 
facts of the case to call for exceptional 
treatment.

! If an award is made in an Art 6 case, it is 
to be assessed by reference to Strasbourg 
precedents, and will be small.

Aidan Casey is a barrister at 3 Hare Court. 
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