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Personal injury

Surprise package

The Package Travel, Package 
Holiday and Package Tours 
Regulations 1992 (SI 1992/3288) 

(the Regulations) came into force on 23 
December 1992, revolutionising how 
injured holiday makers could claim 
compensation for death, injury or illness. 
Few personal injury practitioners will not 
have come across them at some point. 
Thanks to the Regulations, the provisions 
of which are now expressly or impliedly 
incorporated into every package holiday 
contract, where an English holiday maker 
has been injured while on a package, he 
can sue the other party to his holiday 
contract directly in the English courts 
under English law, for injuries arising 
from the negligent provision of services or 
accommodation which were part of the 
package. In effect, caught by a modified 
form of vicarious liability, the tour 
operator cannot escape liability merely on 
the basis that those services were provided 
by a foreign supplier.  

In Titshall v Qwerty Travel [2011] EWCA 
Civ 1569, [2011] All ER (D) 107 (Dec), the 
Court of Appeal recently analysed again 
how to determine whether the holiday in 
the course of which injury was sustained 
was a package, within the meaning of 
the Regulations. The judgment may have 
far-reaching ramifications for travel agents, 
who traditionally sell holidays on behalf 
of principals, but do not generally accept 
responsibility themselves for the proper 
performance of the services sold.

What is a package?
Under reg 2(1) of the Regulations, a 
“package” means the pre-arranged 
combination of at least two components 
of transport, accommodation or 
other tourist services accounting for a 
significant proportion of the package, 
when sold or offered for sale at an 
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inclusive price, when the service covers a 
period of more than 24 hours or includes 
overnight accommodation.

When purchasing an “off-the-shelf” 
deal from one or other of the major 
tour operators there will seldom be any 
dispute that the customer has purchased 
a package—indeed they are usually 
advertised as such. But that may not be 
the case where the customer is dealing 
with a travel agent which seeks to keep 
itself distanced from the final contractual 
arrangements, to avoid being fixed with 
responsibility for performance.

ABTA v CAA
The issue of when a pre-arranged 
combination of services should be 
regarded as a package was first the subject 
of detailed consideration by the Court of 
Appeal in ABTA v CAA [2006] EWCA 
Civ 1356, [2007] 2 All ER (Comm) 898. 
The focus was on the requirement for 
the package to be sold at an inclusive 
price. Lord Justice Chadwick gave several 
examples to clarify the issue, ranging 
from situations where the price paid for 
the combination is less than the aggregate 
of the prices for which the component 
services would have been sold (which 
he considered would give rise without 
difficulty to the conclusion that there was 
a package) to situations where the total is 
equal to the aggregate cost.

Test
The factual question to be resolved—on 
a case by case basis—is whether the 

services are being sold or offered for 
sale as components of a combination; or 
whether they are being sold or offered 
for sale separately, but at the same time.

Titshall v Qwerty
Mr Titshall saw a teletext advert which 
the judge found advertised a last-minute 
getaway to Corfu, leaving the following 
day. Titshall then rang the number 
and spoken to a Qwerty representative. 
Neither Titshall nor the Qwerty 
representative had any clear recollection 
of the call. Qwerty put in evidence a 
script which it said was used as standard 
in such circumstances, as the judge 
accepted. If the script was followed, 
callers were informed that Qwerty 
were acting as agents only for suppliers 
(which were identified) in respect of the 
flights and accommodation respectively. 
Whatever he was told, Titshall and his 
girlfriend decided to take the holiday. 
He paid a total of £569.16 to Qwerty 
and departed the next day. He then 
injured himself in an accident with a 
glass door, the circumstances of which 
remain as yet undecided.

The court listed for determination as 
a preliminary issue whether Titshall’s 
claim arose from a package holiday 
and whether Qwerty was a party to 
the holiday contract. In effect, was 
accommodation at the hotel part of a 
package sold or offered for sale to him 
by Qwerty, or was his contract for 
accommodation with the hotel directly 
through Qwerty as agent?
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First instance

At trial, the judge had reference to what 
was called a customer statement (although 
Qwerty confirmed that whatever was said 
or sent to Titshall would not have said the 
same thing). This identified “transactions” 
for accommodation and flights, with 
separate prices for each, together with 
three separate “service fees”. The evidence 
was that this statement identified the 
costs to Qwerty and so the individual 
prices for accommodation and flights told 
to Titshall would have been different, 
although the end total would have been 
the same.

The judge addressed himself to the 
relevant test laid down in ABTA v CAA by 
Chadwick LJ. He concluded that Titshall 
purchased a pre-arranged combination of 
flights and accommodation. However he 
purchased them separately, albeit at the 
same time, and not at an inclusive price. 
Accordingly there was no package.

Court of Appeal
Titshall appealed. The Court of Appeal 
allowed the appeal unanimously. 
Tomlinson LJ identified two factors of 
particular importance: 

zz Titshall was not told that he 
could purchase the flights or the 
accommodation, the one without the 
other. Although Qwerty’s evidence 
had been that he would have been told 
he could, had he asked, Tomlinson 
LJ thought it inherently unlikely that 
Titshall would have sought to alter 
whatever alternative arrangements were 
put to him. 
zz The services charges were unexplained. 

As such, the court concluded that they 
must have been in part the price of 
putting together the package—“the 
indivisible cost of making available the 
two component parts which made up 
the package”. 

As a result, the court declared that 
Qwerty was liable to Titshall for the 
proper performance of the obligations 
under the contract, leaving it to the main 
trial to determine whether there was 
proper performance or not.

Summary & practice points
zz What evidence is available regarding 

the circumstances in which the holiday 
was booked (transcript/recording of 

call; pro forma script; invoice; internal 
commission statements etc)? This is 
likely to be critical.  
zz Did the travel agent make it plain, 

even without being asked, that separate 
components of the holiday could be 
purchased separately from each other? 
That he might have done if asked is 
evidently not enough.
zz Are there any unexplained service 

charges or can the service charges 
clearly be linked to the separate 
components?   

It is quite plain that this increased 
scrutiny is likely to benefit only the 
consumer. While perhaps in keeping  
with the purpose and intent of the 
Regulations, it sets the bar extremely 
high. Travel agents like Qwerty may 
be well advised to overhaul their scripts 
if they wish to avoid being fixed with 
responsibility for the facilities they 
expressly, but perhaps fruitlessly, state 
they sell only as agents.  NLJ
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