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Welcome to the first of this year’s editions of the City Lawyer – the 

business law update from 3 Hare Court.

This month we discuss:

• Whether contractual limitations on the recovery of certain heads of 

loss render damages an inadequate remedy for the consideration of 

the need for an interim injunction;

• Service of committal proceedings out of the jurisdiction;

• The Court of Appeal’s application of the approach to relief from 

sanctions set out in Mitchell v News Group Newspapers Limited.

The adequacy of damages in an application for 

an interim injunction

AB v CD [2014] EWHC 1 (QB)

The Claimant applied under s. 44 of the Arbitration Act 1996 for an 

injunction to restrain the Defendant from terminating a licensing 

agreement between the parties, pending the resolution of an arbitration 

under the LCIA rules. The Claimant contended that the Defendant 

intended to terminate the licensing agreement without justification and 

that this would permanently destroy the Claimant’s business.

In the event that the licensing agreement was terminated unlawfully, 

the Claimant’s loss would be loss of profits. The proper approach, 

derived from American Cyanamid v Ethicon Ltd [1975] AC 396, 408 

was that “If damages in the measure recoverable would be [an] 

adequate remedy and the defendant would be in a financial position to 

pay them, no interim injunction should normally be granted, however 

strong the plaintiff’s claim appeared to be at that stage.”

A clause of the licensing agreement purported to limit liability for loss of 

profits. The question for the court was whether the Claimant had an 

adequate remedy in damages, sufficient to preclude the necessity of 

an interim injunction, in light of the exclusion. The court acknowledged 

that “limitation clauses are an ubiquitous fact of commercial life”. It 

cited with approval a finding made by Tomlinson J in Vertex Data 

Science Ltd v Powergen Retail Ltd [2006] EWHC 1340 (Comm) that 
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“the equitable jurisdiction should not be exercised in a manner which 

would defeat the commercial expectations of the parties at the time 

when they entered into their contractual obligations.”

Here, the commercial expectations of the parties were set out by “the 

package of rights and obligations that constituted the Licensing 

Agreement”. That package included the limitation of liability for loss of 

profits. That being so, it was not now open to the Claimant to ask the 

court to exercise the equitable jurisdiction on the basis that the agreed 

heads of recoverable loss would provide it with an inadequate remedy. 

The court accordingly refused to provide any injunctive relief. The High 

Court noted the “surprising lack of authority on the point” and gave the 

Claimant permission to appeal. It expressed “a nagging doubt” as to 

whether the approach taken was too inflexible in a case such as the 

present. It remains to be seen whether the decision will be upheld by 

the Court of Appeal.

Service of committal proceedings out of the 

jurisdiction

Dar al Arkan Real Estate 

Development Co and ors v 

Bader and ors [2013] EWHC 

4112 (QB)

The High Court considered 

whether the court’s power to 

order that a director or officer 

be imprisoned for a company’s contempt has extra-territorial effect; 

that is, whether it applies to directors or officers who are outside the 

jurisdiction. Such an application was made against the Claimants on 

the basis that they were in contempt of court by breaching certain 

undertakings.

The position was first considered under the Brussels Regulation. The 

court found it was not open to it to hold that the notice of the committal 

application may be served under article 22(5) which provides that “in 

proceedings concerned with the enforcement of judgments, the courts 

of the Member State in which the judgment has been or is to be 

enforced” have exclusive jurisdiction. Whilst the court found that the 

Brussels Regulation could be permissively construed and that such 

construction was supported by a decision of the ECJ, there was 

binding Court of Appeal authority to the contrary. Therefore, the 

Brussels Regulation provided no grounds for service-out.

However, CPR r. 6.36 provided for a residual jurisdiction to serve the 

proceedings out of the jurisdiction. In considering the exercise of its 

discretion under paragraph 3.1 of Practice Direction 6B, the court 

noted that “it is right that [the Applicant] should be able to argue that, if 

the alleged contempt of the claimants (or one of them) is established, 

the court should make a committal order… in view of the very serious 

nature of the contempt alleged.” This case is another example of the 

usefulness of the CPR provisions on service-out in circumstances 

where the jurisdictional regulations offer no assistance.
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Court of Appeal endorses and applies the new 

approach to applications for relief from 

sanctions

Durrant v Chief Constable of Avon & Somerset Constabulary 

[2013] EWCA Civ 1624

In this case the Court of Appeal took an early opportunity to apply the 

guidance given in Mitchell v News Group Newspapers [2013] EWCA 

Civ 1537 as to the correct approach towards applications under CPR r. 

3.9 for relief from sanctions. The Court of Appeal did so on the basis 

that “if the message sent out by Mitchell is not to be undermined, it is 

vital that decisions under CPR 3.9 which fail to follow the robust 

approach laid down in that case should not be allowed to stand. Failure 

to follow that approach constitutes an error of principle entitling an 

appeal court to interfere with the discretionary decision of the first 

instance judge.”

The instant case concerned the Claimant’s claims against the 

Defendant and its officers for false imprisonment, assault, malicious 

prosecution, misfeasance in public office, defamation, race 

discrimination and breach of the ECHR. Witness statements were 

ordered to be exchanged by 21 January 2013. The Defendant failed to 

comply with the direction. The court ordered the Defendant to serve 

any statements by 12 March 2013 and ordered that it be debarred from 

relying upon any witnesses whose statements have not been so 

served.

The Defendant served two statements shortly after the deadline. A 

further four statements were served in mid-May and a further two 

shortly before the trial. Relief from sanctions applications were heard 

by the trial judge HHJ Birtles. Relief was given principally on the basis 

that, because accusations had been made against serving police 

officers, the careers and reputations of the Defendant’s witnesses 

could be irreparably damaged if adverse findings were made against 

them. Relief was given and the trial date was vacated.

The Court of Appeal found that the trial judge had erred in failing to 

give greater weight to the two factors specifically identified in CPR r. 

3.9, namely; the need for litigation to be conducted efficiently and at 

proportionate cost and the need to enforce compliance with rules, 

practice directions and orders. The careers and reputations of the 

Defendant’s witnesses may have been relevant to the time allowed for 

service of statements, and the sanction to be imposed, but were 

irrelevant to applications for relief. The appeal was accordingly allowed 

and the sanction restored.

This case underscores the shift away from exclusively focusing on 

doing justice in the individual case. As noted in the implementation 

lectures on the Jackson reforms: “… the relationship between justice 

and procedure has changed… Justice in the individual case is now 

only achievable through the proper application of the CPR consistently 

with the overriding objective.”
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Get in touch

We hope you have enjoyed this issue of the City Lawyer. If you are 

dealing with a similar case or wish to discuss any area of commercial 

law, please get in touch to arrange a short informal discussion.
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