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Will a Victorian statute prevent local 
councils selling off our museums & 

libraries to make ends meet? Paul 
Letman investigates  
 

The Victorians were in many respects a public-minded 

lot, thus to facilitate and encourage grants of land for 

school sites, and for institutions promoting literature, 

science and the fine arts, and places of worship, they 

passed a number of statutes such as the School Sites 

Acts (SSA) of 1836 to 1844, the Literary and Scientific 

Institutions Act 1854 (LSIA 1854) and the Places of 

Worship Sites Act 1873.  

SSA 1841 has already been the subject of much 

judicial attention, as schools established under that Act 

have been closed over the years. But it is LSIA 1854 

that is now under the spotlight, as a result of present 

day austerity measures and the plans of many local 

authorities to sell off long established museums and 

libraries to make ends meet (see the Financial Times 

29 March 2011 “Councils in a bind as library sell-off 

falls foul of Victorian law”). 

 

Reverter provision 

 

The key concern highlighted is the operation of the so-

called reverter provisions of LSIA 1854 which are 

found in s 4. It states: “That upon any land so granted 

by way of gift as aforesaid, or any part thereof, ceasing 

to be used for the purposes of the institution, the same 

shall thereupon immediately revert to and become 

again a portion of the estate or manor or possessions 

of the Duchy, as the case may be to all intents and 

purposes as fully as if this Act or any such grant as 

aforesaid had not been passed or made, except that 

where the institution shall be removed to another site 

the land not originally part of the possessions of either 

of the Duchies aforesaid may be exchanged or sold for 

the benefit of the said institution, and the money 

received for equality of exchange or on the sale may 

be applied towards the erection or establishment of the 

institution upon the new site.” Important amendments 

to the law in this regard were, however, made by the 

Reverter of Sites Act 1987 (RSA 1987), enacted 

pursuant to a 1981 Law Commission report (Cmnd 

8410) that reviewed the operation of statutory reverter 

clauses. 

The most significant reform (made by s 1 of RSA 1987) 

was that rights of reverter under LSIA 1854 and the 

other statutes mentioned above, were abolished and 

substituted by a trust for sale in favour of the persons 

to whom the ownership of the land would previously 

have reverted (without any entitlement to occupy the 

land by reason of their interest under the trust for sale). 

The rights under the trust for sale have been still 

further modified by the Trusts for Land and 

Appointment of Trustees Act 1996, but not, it is 

suggested, so as to have any material effect upon the 

matters presently in issue. 

The Fraser (No 2) decision 

 

The current concern is plainly that the provisions of 

LSIA 1854 will result in the proceeds of any sales of 

libraries and museums by councils being held on trust 

for the original grantor or their successors or assigns 

(rather than the land having to be given back). 

Certainly, under the not dissimilar reverter provisions in 

SSA 1841 it was held by the House of Lords, in Fraser 

v Canterbury Diocesan Board of Finance (No 2) [2006] 

1 AC 377, [2006] 1 All ER 315 that the Canterbury 

Diocesan Board of Finance (CDBF) was not entitled to 

the proceeds of sale of its St Philip’s Church of 
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England primary school when it was closed and sold in 

1995. But will the same result necessarily follow under 

LSIA 1854? 

SSA 1841 (which repealed and replaced the 1836 Act, 

and was subject to minor amendments by the 1844 

Act) enables a grant of land (not exceeding one acre) 

to be made in favour of trustees for educational 

purposes identified in s 2, “as a site for a school for the 

education of poor persons, or for the residence of the 

schoolmaster or schoolmistress, or otherwise for the 

purposes of the education of such poor persons in 

religious and useful knowledge…”.  

The statutory reverter in the third proviso to s 2 states: 

“Provided also, that upon the said land so granted as 

aforesaid, or any part thereof, ceasing to be sued for 

the purposes in this Act mentioned, the same shall 

thereupon immediately revert to and become a portion 

of the said estate held in fee simple or otherwise, or of 

any manor or land as aforesaid, as fully to all intents 

and purposes as if this Act had not been passed, 

anything herein contained to the contrary 

notwithstanding.” 

In Fraser (No 2) the land was conveyed in 1866 on 

trust for the education of poor persons but was 

additionally confined to (i) persons in the ecclesiastical 

district of St Philip; and (ii) education in accordance 

with the Church of England precepts of the National 

Society.  

The CDBF argued (relying on a decision of Rimer J in 

Habermehl v Attorney General [1996] EGCS 148 and 

Fraser (No 1) [2001] Ch 669, [2000] All ER (D) 1970) 

that s 2 of SSA 1841 meant “for the purposes to which 

the land was devoted by the grantor” so that when the 

use of the school ceased by 1947 to comply with the 

model deed of the National Society, that brought about 

the reverter. The significance of this being that any 

claim by the people interested in the proceeds would 

have been statute barred before the commencement of 

RSA 1987 on 17 August 1987, so that their rights were 

lost.  

The appellants (assignees of the people interested in 

the estate of the original grantors) argued that the 

relevant purpose, on a proper application of Attorney 

General v Shadwell [1910] 1 Ch 92, 79 LJ Ch 113, was 

the purpose of the Act as specified in the deed, that in 

the case of St Philip’s this was the education of poor 

persons and that there was no evidence inconsistent 

with the school having been used for that purpose 

down to the date when it closed in 1995, so that the 

reverter did not occur until that stage.  

The House of Lords accepted the submissions of the 

appellants, thus depriving the CDBF of the proceeds of 

sale. Their Lordships concluded that Habermehl and 

Fraser (No 1) were wrongly decided, and as Lord 

Walker stated: “Reverter (after 1987, in equity) will 

occur only if the relevant statutory purpose is no longer 

being carried out.” 

LSIA 1854 revisited 

 

There is clearly a temptation to assume that the result 

reached under SSA 1841 in Fraser will apply in the 

case of LSIA 1854. However, potentially important 

differences in wording are apparent between the 

provisions of these Acts. Section 4 of LSIA 1854 refers 

to “the purposes of the institution” as opposed to “the 

purposes of this Act mentioned”.  

Accordingly, close attention should be given to the 

specific terms of each deed of gift, sale or exchange 

under LSIA 1854. If there is a breach of the specific 

terms of the deed establishing the institution in 

question under LSIA 1854, there is potentially a 

stronger argument than under SSA 1841, along the 

lines of the CDBF submissions in Fraser (No 2), that 

the reverter occurred at that point.  

There are also other aspects of this Victorian 

legislation that are as yet largely unexplored. For 

example, there is the possibility that in any case a part 

of an original site has ceased to be used for the 

purposes prescribed under the original deed, so as to 

give rise to a reverter at that stage, with the result that 

any claims by or on behalf of the grantor’s successors 

could be out of time. Similarly, whether the institution 

has been moved to a new site is relevant under the 

terms of s 4, providing a potential route even now to 

avoidance of the reverter provisions of LSIA 1854.  

The history of each relevant institution that is proposed 

to be sold whether library, museum, art gallery or other 

might, therefore, hold the key to further arguments 

enabling local authorities to sell the institution in 

question and retain the proceeds of sale. Certainly, 

unless new legislation can be passed—and it will 

doubtless face much opposition—the merits of the 

available arguments may yet trouble the courts if the 

hole in the public finances is to be repaired, at least in 

part, by such sales. 

Paul Letman is a barrister at 3 Hare Court, Temple.  

E-mail: paulletman@3harecourt.com 

Website: www.3harecourt.com 
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