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The root cause
Are courts changing their approach in cases involving 
tree root damage? Sebastian Neville-Clarke reports

them notice of the damage and the opportu-
nity of avoiding further damage by removal 
of the tree…as a general proposition, I think 
that the defendant is entitled to notice and 
a reasonable opportunity of abatement 
before liability for remedial expenditure 
can arise.”

On appeal, Lord Justice Lloyd, giving the 
judgment of the court, said that there was 
scope for debate about the ambit of Lord 
Cooke’s speech and doubted Lord Cooke 
was saying, as a straightforward proposition, 
that unless there is notice before the reme-
dial works are undertaken, there is no cause 
of action for recovery of any damages at all. 
The court held that the claim should not 
have been struck out.

Against the background facts of a clear 
failure to give timely notice, this decision 
casts doubt on the approach of those insur-
ers who, since Delaware Mansions, have been 
denying all liability on the basis of lack of 
notification.

REGAN 

Regan v Paul Properties Ltd [2006] EWCA 
Civ 1391, [2006] All ER (D) 327 (Oct), 
a right to light case, has recently been the 
subject of a detailed review (see 156 NLJ 
7252, p 1868). It emphasises the primary 
right of an owner of property to enjoy the 
property free from actionable nuisance and 
the prima facie right to injunctive relief 
restraining infringement. The relevant 
development which would interfere with the 
claimants’ light had proceeded to fifth-floor 
level before the commencement of proceed-
ings. Despite this, a restraining injunction 
was granted.

SOLLOWAY 

From Lemmon v Webb [1894] 3 Ch 1, 58 
JP 716 in the Court of Appeal to Davey v 
Harrow Corpn [1958] 1 QB 60, [1957] 2 All 
ER 305 the encroachment of the boughs and 
roots over, and within, the land of the adjoin-
ing owner had been held by the courts to be 
a nuisance. The encroachment was akin to 
trespass but could create no prescriptive right. 
For any damage occasioned by the nuisance 
an action would lie. Foreseeability of damage 
was not a requirement of liability. 

In Solloway v Hampshire County Coun-
cil (1981) 79 LGR 449, 258 Estates Gazette 
858 Lord Justice Dunn said that, in Leakey 
v National Trust for Places of Historic Interest 

Two recent cases show that the courts 
are reassessing their approach 
to property damage caused by 

the action of tree roots encroaching from 
neighbouring land. In Perrin v Northamp-
ton Borough Council [2006] EWHC 2331 
(TCC), [2006] All ER (D) 08 (Oct) the 
rogue tree was an oak in the second and third 
defendants’ garden. It was made the subject 
of a tree preservation order (TPO) by the 
first defendant local authority in 1975. The 
assumed facts were that in 2003 the action 
of the roots of the tree caused internal and 
external cracking to the claimants’ house. In 
2004 the claimants sought permission from 
Northampton Borough Council to fell the 
tree. Permission was refused. In 2005 the 
secretary of state dismissed the appeal, noting 
that the tree merited outstanding status, was 
of high amenity value and that there was an 
engineering alternative to the removal of the 
tree. It was common for local authorities to 
refuse permission to fell or lop trees protected 
by TPOs where other works to prevent the 
nuisance could be carried out instead.

The Town and Country Planning Act 
1990 (TCPA 1990), s 198(6) provides:

“…no such [TPO] order shall apply—(b) 
to the cutting down, uprooting, topping or 
lopping of any trees…so far as may be neces-
sary for the prevention or abatement of a 
nuisance.”

In construing what was meant by ‘neces-
sary’ Judge Peter Coulson QC held:

 the particular value of or amenity level 
provided by the tree in question has no 
bearing on, or relevance to, the operation 
of TCPA 1990, s 198(6)(b);

 the fact that actionable nuisance could 
be prevented or abated by an engineer-

ing solution does not mean that cutting 
down, uprooting, topping or lopping will 
not be necessary; and

 the extent of the nuisance is not relevant 
to whether the exemption applies, though 
it may determine the appropriate action 
to take. 

He found that placing the burden and 
expense of providing an alternative remedy 
on the injured property owner would be 
unfair. His decision allowed for the felling 
of the tree without breach of statute.

KIRK 

In Kirk v Brent London Borough Council 
[2005] EWCA Civ 1701, [2005] All ER (D) 
130 (Dec) the claimants alleged that tree 
roots from the council’s tree extended under 
the foundations at the front of their property 
and had, since the summer of 1997, under-
mined the foundations of the property and/or 
withdrawn the moisture from the soil under 
those foundations. Damage to the property 
was discovered in 1997. Without giving prior 
notice to the council, the claimants had 
underpinning done in 1999 at substantial 
expense. The tree was felled in 2001. The 
claimants notified the council of the damage 
and underpinning works in 2003. The claim-
ants alleged that at all material times it was 
or should have been reasonably foreseeable to 
the council that there was a risk of damage 
occurring to the property and claimed the 
cost of the underpinning works. 

The claim was struck out in the county 
court on the ground that there was no pros-
pect that the claimants would be able to 
establish liability for this cost, no notification 
having been given until long after comple-
tion of the works. This decision accorded 
with para 34 of Lord Cooke’s speech in Dela-
ware Mansions Ltd v Westminster City Council 
[2001] UKHL 55, [2002] 1 AC 321, [2001] 
4 All ER 737:

 “…it cannot be right to visit the author-
ity or owner responsible for a tree with a 
large bill for underpinning without giving 

IN BRIEF

 What is meant by necessary within the meaning of 

TCPA 1990, s 198?

 Liability and lack of notification.

 Advantages of recovery for pre-proprietorship damage.
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or Natural Beauty [1980] QB 485, [1980] 1 
All ER 17, Lord Justice Megaw had placed 
nuisance by tree roots and branches into 
the same category as any other nuisance not 
brought about by human agency, and had 
imported into tree root cases, as conditions 
of liability, the requirement of knowledge of 
the encroachment and the requirement of a 
reasonably foreseeable risk that the encroach-
ment would cause damage. This does not 
appear to be supported by careful reading of 
Megaw LJ’s judgment. However, by the time 
of the decision in Delaware Mansions, this 
unchallenged statement had become authori-
tative through lapse of time. 

DELAWARE MANSIONS 

Before 25 June 1990, the Church Commis-
sioners owned the freehold reversion of 
Delaware Mansions, 19 terraced blocks of 
f lats. In 1989 cracking appeared in blocks 
9–12, caused by desiccation of the subsoil 
by the action of encroaching roots from the 
defendant’s plane tree. On 25 June 1990 
the Church Commissioners transferred the 
freehold reversion of the flats to the claim-
ant, Flecksun Ltd, for £1. This sum took no 
account of the damage to the foundations 
and flats. There was no assignment of a right 
of action against the defendant. The claim-
ant gave the defendant notice of the exist-
ing damage in August 1990. The defendant 
declined to remove the tree but, in October 
1991, by agreement, the roots of the tree 
were pruned. In January 1992 the claimant 
commenced underpinning works, completed 
at an overall cost of £570,734.98, which it 
claimed from the defendant.

The House of Lords found that the 
action of the tree roots in dehydrating the 
soil and inhibiting rehydration damaged 
the soil and was a continuing nuisance: 
“Damage consisting of impairment of the 
load-bearing qualities of residential land is, 
in my view, itself a nuisance.” This continu-
ing nuisance grounded the claimant’s cause 
of action. Lord Cooke stated that, apply-
ing the concepts of reasonableness between 
neighbours and reasonable foreseeability, a 
defendant, having been given notice of the 
nuisance and the opportunity to abate it, 
might fairly be expected to bear the cost of 
reasonably necessary remedial works, and the 
party on whom the cost fell may recover it, 
even though there may be elements of hith-
erto unsatisfied pre-proprietorship damage 
or ‘protection for the future’, provided there 
is no double recovery.

NOTICE

If the arguments of the Court of Appeal in 
Kirk are right, and they appear consistent 
with the speech of Lord Cooke taken as a 
whole, then lack of notice does not exclude 
liability for damage which has occurred, 
although it may effect considerations about 
the relief granted.

PROPERTIES OF THE SOIL

The concept that the activity of tree roots 
may damage the soil itself is novel. Within 
the context of urban and suburban proper-
ties it is also important. There is considerable 
inherent value in the development potential 
of garden land within an urban area. If the 

presence of existing trees is impairing, or 
the planting of new vegetation will, impair 
the load bearing capacity of land and this 
is itself nuisance and damage, there would 
be good reason to apply for injunctive relief 
to preserve this capacity of the soil. There 
would seem to be no reason why expensive 
foundation work should, at the expense of 
the property owner, be undertaken for new 
build by reason of the danger of encroaching 
roots. Following the Regan principles there 
is no reason why injunctive relief should not, 
prima facie, be granted.

Further, if damage to the soil itself 
grounds a claim, there seems little reason 
why the type of damage should be confined 
to impairment of the building properties 
of soil. If the enjoyment of the property is 
affected by the action of encroaching roots 
on other properties of the soil eg fertility or 
workability of the soil, this is a continuing 
nuisance and, arguably, there is damage.

PREPROPRIETORSHIP DAMAGE

Being able to recover for the cost of remedying 
elements of hitherto unsatisfied pre-propri-
etorship damage and the cost of reasonable 
protective works removes uncertainties about 
liability and claimable items of damage. 
Provided the works are reasonably necessary 
to remove or abate a continuing nuisance and 
to prevent further damage, the cost of those 
works should be recoverable if prior notice is 
given to the owner of the tree and the oppor-
tunity to propose and/or carry out alternative 
effective works is given to that owner.

Delaware Mansions does not exclude 
liability for damage existing before owner-
ship and/or notice of damage, nor necessar-
ily prevent recovery of the cost of remedial 
works completed pre notice. It does simplify 
claims which include an element of reme-
dial works for damage pre-existing owner-
ship and an element of preventative works. 
It also, in the case of continuing nuisance, 
removes the requirement for damage to 
the building to ground the cause of action 
where the properties of the soil itself are 
being adversely affected to an extent which 
is damage. Provided the encroachment was 
foreseeable and there is a reasonably foresee-
able risk of damage, injunctive relief should 
be available. There remains the possibility, 
at House of Lords level, of challenging the 
decision in Solloway.

Sebastian Neville-Clarke is a barrister at 
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