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The Immigration Bill 2013-14 

A summary of the main provisions – and how to get involved 

 

The Immigration Bill is a subject that will interest many people, from practitioners in this area, 

to those who have passed through the immigration system and may wish to sponsor other 

family members, as well as members of the public generally. It is an emotive subject and one 

which engenders a wide spectrum of views.  

 

One of the authors of this brief, Mr Pennington-Benton, recently promised in a televised 

discussion programme on this issue to provide a summary of the main proposals in the Bill and 

provide some guidance as to what people could do if they want to get involve – so here it is! 

We hope that this brief summary of the main provisions will assist in understanding what is 

under discussion and will encourage you to consider the potential effects of the Bill, and how 

you might express your views about it. This is not a call to arms or a political statement – it is 

intended to be informative and encourage discussion.  

 

Appeal rights 

Clause 11 restricts the rights and grounds of appeal which are currently available to those facing 

an adverse immigration decision. At present, all paper ‘immigration decisions’ may be 

appealed to the First Tier Tribunal with the benefit of an oral hearing. The decisions are 

challengeable on a number of grounds including that they are “not in accordance with the law” 

or that the decision-maker should have “exercised discretion differently”. The most obvious 

examples are where the decision-maker (often the Secretary of State) fails to properly apply 

the Immigration Rules or makes a material error of fact in the assessment of the evidence.  

 

The proposed change in the Bill would mean that only the following decisions will be 

appealable:  

(i) Refusal of a ‘protection claim’ (i.e. a claim for refugee status or humanitarian 

protection); 

(ii) Refusal of a human rights claim, or 

(iii) Decision to revoke a person’s protection status (i.e. to revoke refugee or 

humanitarian protection status). 
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A ‘protection claim’ means a claim that to remove a person from or require him to leave the 

United Kingdom would breach the Refugee Convention or breach his right to humanitarian 

protection. A ‘human rights claim’ means a claim that to remove a person from or require him 

to leave the United Kingdom would be unlawful under section 6 of the Human Rights Act 1998 

(i.e. contrary to the European Convention on Human Rights).  

 

It follows therefore that mere refusal of applications for immigration status under the Rules 

will not be appealable (even in principle) unless the application includes a claim that, if it is 

refused and the applicant is required to leave the UK, that would result in a breach of his human 

rights or be otherwise unlawful under the Human Rights Act.  

 

It is important to realise that, as currently drafted, a ‘human rights claim’ is limited to those 

which assert that removal of the applicant would be unlawful under the Human Rights Act. On 

the face of it therefore, out of country applications will not carry a right of appeal because there 

is no prospect of the applicant being removed from the UK (given that he is not in the UK in 

the first place). It would appear therefore that the refusal of an application made by a third 

country national spouse to join her UK husband and child would not carry with it a right of 

appeal, even if the decision was unlawful under the Human Rights Act (eg under Article 8). 

These matters will presumably have to be challenged using the judicial review procedure.  

 

The grounds of appeal have also been curtailed. Even if the decision falls into one of the 

above categories, the grounds of appeal are as follows:  

 

For a protection claim:  

(i) that removal of the applicant from the UK contravenes the Refugee Convention; 

(ii) that removal of the applicant from the UK breaches the applicant’s right to 

humanitarian protection; 

(iii) that removal of the applicant from the UK would be unlawful under the Human 

Rights Act.  

 

For a human rights claim:  

(i) That the decision is unlawful under the Human Rights Act.  
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The long and short of it is that the only appealable decisions will be asylum or humanitarian 

protection claims, and other immigration claims where refusal includes a direction that the 

applicant be removed from the UK and it is claimed that this would be unlawful under the 

Human Rights Act. The only grounds of appeal that can be advanced in respect of these 

decisions will be a breach of the Refugee Convention/humanitarian protection law or that the 

removal is unlawful under the Human Rights Act. If for example the Secretary of State refuses 

an application for variation of leave to remain as, say, a student, the applicant will only be 

entitled to appeal against that decision if his application included a claim that his removal 

would be unlawful under the Human Rights Act, for example Article 8. He will not be entitled 

to appeal simply because the decision-maker applied the wrong rule of misconstrued the 

applicant’s circumstances.  

 

Out of country appeals 

By virtue of clause 12 of the Bill, where the decision-maker certifies the claim as ‘clearly 

unfounded’ in many cases the applicant will only be entitled to appeal the decision from outside 

of the UK. There is already a certification process in place. The insertion is presumably to 

further prevent unmeritorious appeals from stalling the removal of failed applicants. An 

adverse decision of certified claim will be no bar to removal. It is not clear whether these 

applicants will be entitled to give evidence at any appeal hearing and if so by what means.  

 

In respect of certain persons facing deportation (foreign criminals or where deportation deemed 

conducive to the public good) the Secretary of State is entitled to certify the claim if she 

considers that, despite the appeals process not being exhausted, removal of the individual to 

their country of origin would not be a breach of their human rights. Somewhat oddly, the Bill 

goes on to provide that a ground for so holding (i.e. that the removal would not be a breach of 

the individual’s human rights) includes in particular that the individual “would not… face a 

real risk of serious irreversible harm if removed”. It may be doubted that the threshold for a 

breach of an individual’s human rights under the ECHR is as high as “serious irreversible 

harm”.  

 

Access to services 

Migrants applying for leave to enter or remain or those with only time-limited permission to 

remain (including students) may be charged for use of the NHS. The Secretary of State’s 
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powers under this provision are extremely wide; the Bill does not specify the level of the 

charge, to whom it will apply, the method of payment or nature of any exemptions.  

 

A new regime is established which makes it unlawful to rent private accommodation to a person 

who does not have leave to enter or remain, with landlords facing a fine of up to £3,000. Those 

not lawfully resident in the country will be prevented from opening bank accounts here or 

holding UK driving licences. 

 

Whilst no doubt views vary as to the rights and wrongs in principle of these proposals, and 

taxpayer liability is a relevant factor, the practical effect of the measures is something that 

needs to be considered. These measures might have a preventative effect in terms of persons 

choosing to come to the UK illegally. On the other hand, there may also be an increase in 

homeless, sick and medically untreated immigrants on the streets of our towns and cities, which 

will come with its own costs.  

 

Article 8 

In a bid to reduce applicants relying upon Article 8 ECHR (right to a private and family life), 

the Immigration Bill introduces new factors to which the court or tribunal must have regard 

when determining such a claim. These are as follow: 

 

- The maintenance of effective immigration controls is in the public interest; 

- It is in the public interest of the UK and its economic wellbeing that applicants are 

able to speak English; 

- It is in the country’s public and economic interest that applicants are financially 

independent; 

- Little weight should be given to private life established by a person at a time when 

their immigration status was precarious, and any private life or qualifying relationship 

formed when they were in the UK unlawfully, and 

- Deportation of foreign criminals is in the public interest, becoming greater the more 

serious according to the gravity of the offence. 

 

Article 8 is likely to become the real battle ground. It already figures very highly in immigration 

appeals and judicial reviews, with a whole series of cases recently promulgated discussing the 

extent to which the government is entitled to provide its own independent interpretation of the 
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scope of Article 8, independent from and perhaps taking a different direction to the European 

Court of Human Rights in Strasbourg. The government’s view as to the proper application of 

Article 8 has for some time now been set out in the Immigration Rules. Having this further set 

out in primary legislation will no doubt carry with it significant weight. The State is entitled 

under the ECHR system to a degree or margin of appreciation (flexibility) as to how it chooses 

to interpret and apply the rights set out in the Convention to the cases that it regularly sees 

before its domestic courts.  

 

If rights of appeal are limited to human rights grounds then clearly there will be much increased 

focus on the scope of human rights and in particular Article 8, private and family life. The 

extent to which the government’s view about that is entrenched in primary legislation is 

important.   

 

Applications for bail 

A person in immigration detention must not be released on bail without the Secretary of State’s 

consent if removal directions to remove the person within 14 days of the bail decision are in 

force. The Tribunal is also required to refuse bail applications made within 28 days of an 

unsuccessful application for bail, absent a change of circumstances. 

 

Deprivation of citizenship 

The Bill also contains a provision allowing the Secretary of State to make an order to deprive 

a person of their citizenship if they are a naturalised citizen and she is satisfied that the person 

in question has acted in a manner which is “seriously prejudicial” to the vital interests of the 

United Kingdom. This is a very controversial measure and one which has been attempted in 

the past. Particular issues arise, as they do in respect of deportation of foreign criminals, where 

the individual has been in the UK from a very young age but then commits offences as an adult. 

Suppose a 32 year old man, originally from Africa or Asia, came to the UK when he was 3 or 

4 years old. He became a British citizen when he was in his 20s but then went on to commit 

serious crimes in the UK. Should he be treated differently to someone in exactly the same 

position but who was born in the UK?  

 

What can you do?  

The Bill is currently at the Committee Stage in the House of Lords. It is being considered line 

by line. Some amendments will already have been discussed and perhaps agreed. If the Lords 
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do not approve the Bill then it will be returned to the House of Commons. Given the 

controversial nature of the Bill it is possible that it will bounce back and forth between the 

Houses of Parliament before being finally passed. In any event, it is always possible to speak 

to your local MP (http://www.parliament.uk/get-involved/contact-your-mp/) and voice your 

thoughts about the Bill one way or another. Human rights organisations are also encouraging 

debate and helping to organise people to respond to the Bill: http://www.liberty-human-

rights.org.uk/search/node/immigration%20bill 
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