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Employment Law Update - June 2013

Welcome to the next edition of 3 Hare Court's Employment 

Law Update. 3 Hare Court's employment practice group 

provides commercial and sensitive advice to employers, 

employees and employment agencies. In these monthly email 

updates we highlight recent developments in employment law 

and provide analysis on recent noteworthy cases. We hope 

you enjoy this June edition!

In this month’s update we look at the issue of re-engagement 

in the recent EAT ruling in Oasis Community Learning v Wolff 

UKEAT/0364/12/MC, and the application of the ACAS Code of 

Practice in Lund v St Edmund’s School, Canterbury 

UKEAT/0514/12/KN.

Oasis Community Learning v Wolff 

As discussed in the March edition of this newsletter (Arriva 

London Ltd v Eleftheriou UKEAT/0272/12/LA), the remedies of 

reinstatement and re-engagement are rarely used. However, 

in a judgment that is likely to disappointment large employers 

who would rather see the back of an employee with whom 

they have a soured relationship, the EAT has ruled that 

previous reciprocated allegations of misconduct between an 

employer and employee do not necessarily render that 

employee’s re-engagement impracticable.

Mr Wolff, a maths teacher, was employed by Oasis 

Community Learning, a business that took over under-

performing schools, in Lincolnshire in March 2008. However, 

due to allegations of being too confrontational with 

problematic children, he was suspended from the school the 

following year in April 2009 and, following a disciplinary 

procedure, was formally dismissed in May 2010.

Mr Wolff therefore, among other subsequently dropped 

claims, brought a claim for unfair dismissal and on the final 

day of the hearing the employer admitted that he had been 

unfairly dismissed. As a result the ET made a re-engagement 

order.
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Under section 112(3) of the Employment Rights Act 1996, 

once the ET has explained to a complainant what a section 

113 order is and the circumstances in which it can be made, 

“if the complainant expresses such a wish, the tribunal may 

make an order under section 113” namely an order for 

reinstatement or re-engagement as the ET may decide. 

Further, in section 116 of the Act, the ET can only consider 

re-engagement if it has decided not to make an order for 

reinstatement and, following that decision, it must consider 

“whether it is practicable for the employer (or a successor or 

an associated employer) to comply with an order for re-

engagement.”

Oasis Community Learning made submissions that both 

reinstatement and re-engagement were impracticable as the 

relationship between the parties, due to Mr Wolff’s numerous 

allegations against the employer’s staff, was too severely 

tarnished. These submissions were rejected by the ET who 

felt that re-engagement was practicable as Mr Wolff was to be 

re-engaged at a different school and, unlike the case of 

Nothman v London Borough of Barnet [1980] IRLR 65 where 

a section 113 order was refused as the Claimant had 

previously stated she considered there to have been a long 

standing conspiracy against her employment, he had not 

submitted that he was the victim of a conspiracy.

Oasis Community Learning appealed against this order stating 

that due to the set-up of the company, the fact the Claimant 

was in another school did not mean he would not have a 

working relationship with employees he had previously fallen 

out with. However, the EAT dismissed the appeal stating that 

Mr Wolff would not have to deal with such individuals 

necessarily and, while acknowledging that Nothman did not 

hinge purely on whether the employee had made conspiracy 

allegations, the key point of the legislation was the 

practicability of the re-engagement and in this instance, the 

ET had been entitled to find it was.

While this decision may be worrying to employers, it should 

not be forgotten that such orders are very rare essentially 

because employees themselves do not wish to return to a 

company that they have a degree of animosity towards and 

further, Mr Wolff was to return to work at a different school 

with an entirely new staff room and this was bound to aid the 

practicability of the section 113 order.

Lund v St Edmund's School, Canterbury 

(UKEAT/0514/12/KN)

The Claimant, Mr Lund, was a teacher at St Edmund's School 

and, having been suspended following issues with his 

behaviour, he was dismissed without notice or notice pay for 

SOSR (“some other substantial reason”). He therefore 

brought proceedings claiming wrongful and unfair dismissal 
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and the ET, although finding that he had contributed to his 

own dismissal (65%), ruled in his favour. However, the 

Claimant appealed against the ET ruling on the grounds that 

firstly, it had not addressed the issue of whether his award 

should be subject to an uplift under the ACAS Code, and 

secondly it had incorrectly awarded the Claimant a sum for 

pension loss based on the loss of employer contributions for 

one year.

The ACAS Code states that where there is a finding of unfair 

dismissal, an uplift maybe made in the specific situations in 

which the ACAS Code of Practice applies. However, while the 

Code makes it clear that it does not apply, for example, to 

dismissals for redundancy but does apply to dismissals for 

conduct, it makes no mention of its application to dismissals 

for SOSR.

The appeal was successful on both grounds. In relation to the 

ACAS issue, the EAT ruled that the ET's reasoning had been 

flawed and it should not denied the Claimant an award uplift 

because he had contributed to his dismissal. Further, a 

dismissal based on SOSR is not excluded from the Code as it 

states it is to be applied to 'disciplinary situations' and 

therefore the Code should be applied where there is a 

complaint that may lead to disciplinary action regardless of 

the ultimate reason for the dismissal. As stated in the 

judgment “the important thing is that it is not the ultimate 

outcome of the process which determines whether the code 

applies. It is the initiation of the process that matters. The 

Code applies where disciplinary proceedings are, or ought to 

be, invoked against an employee.” In relation to the pension 

issue, the EAT ruled that again the ET’s reasoning was flawed 

as they had not taken into account the potential issue of 

whether the Claimant would be able to find alternative 

employment that came with a pension and this would affect 

the approach used to assess his loss i.e. the 'simplified 

approach' or the 'substantial loss approach'

While this judgment brings a modicum of clarity for employers 

over the application of the ACAS Code to SOSR dismissals, it 

goes further in differentiating SOSR where a dismissal for 

conduct was never contemplated (see Ezsias v North 

Glamorgan NHS Trust [2011] IRLR 550) and therefore the 

Code will not apply and when disciplinary proceedings were or 

ought to be invoked leading to the Code's application

Page 3 of 4

06/08/2013http://3harecourt.cmail1.com/t/ViewEmail/r/0A0616E35655222D2540EF23F30FEDED



Chambers of James Dingemans QC

You're receiving this email because you have shown an 

interest in our services. Should you no longer wish to 

receive emails from us, please use the 'unsubscribe' link 

below.

Edit your subscription | Unsubscribe

3 Hare Court

Temple

EC4Y 7BJ

DX: 212 LDE

T: 020 7415 7800 

Page 4 of 4

06/08/2013http://3harecourt.cmail1.com/t/ViewEmail/r/0A0616E35655222D2540EF23F30FEDED


